THE SCHOLAR WARRIOR: VISUALIZING THE KALEIDOSCOPE THAT IS ENTITY LIABILITY, NEGOTIATING THE TERRAIN AND FINDING A NEW PARADIGM
Clifford S. Zimmerman* Skill is the essence of the Scholar Warrior. Such a person strives to develop a wide variety of talents to a degree greater than even a specialist in a particular field. Poet and boxer. Doctor and swordsman. Musician and knight. 1 The civil rights lawyer who pursues a claim under 42 U.S.C. § 19832 against a public entity must epitomize the Scholar Warrior, deftly balancing an ever splintering and multiplying framework of what constitutes public entity liability with the tact, fervor, and energy found in only the greatest of strategists and fighters. Two points in any discussion of municipal liability or Monel 3 claims, better termed local public entity claims, 4 are beyond dispute at this stage. First, there are manifold problems with Monell and its progeny. Second, the Supreme Court has increased its interest in addressing this issue in a way other than tinkering with minor aspects as each case is decided.
Our Symposium presenters support each of these conclusions, as well as the need for a new direction in this area to effectuate the goals of the statute. This Essay/Commentary will unify the five presentations with the Scholar Warrior theme while exploring the future direction of public entity liability such that systemic problems are addressed and true reform can be attained. Zimmerman, all rights reserved. Many thanks to the DePaul Law Review for inviting me to participate in this Symposium. My strongest appreciation and thanks extend to Jennifer Jendusa and Kevin Vodak for their excellent research, editing, and footnote work.
I. THE SCHOLAR WARRIOR AND LOCAL PUBLIC ENTITY CLAIMS
Local public entity claims are brought essentially for one of two reasons: either to pursue a deep pocket that can actually pay the damages awarded to the plaintiff for a violation of constitutional rights 5 or to place responsibility for the violation of a constitutional right where it truly belongs and achieve a correction or change in the institutional entity. Both of these are wholly justifiable and defensible given the statute's "three main aims" as articulated by Justice Douglas in Monroe v. Pape, 6 to override certain state laws, to provide a federal remedy not provided by state law, and to provide a remedy "where the state remedy, though adequate in theory, was not available in practice." 7 While the aims of the great statute embody both reasons, the correction of institutional or systemic problems requires proportionally greater consideration and attention as compensation can be addressed through more straightforward means. 8 Further, the controlling law in this area should not impose limitations on local public entity claims because of fiscal concerns when those same limitations will seriously undermine the statute's utility to correct a systemic problem. When the public entity either created the policy that led to the violation, employed an individual policymaker who created the policy, knew or should have known of the unconstitutional practice due to its repeated occurrence, or failed to bring the particular department's practices up to an acceptable level of functioning (i.e., failure to train, discipline, etc.), 9 then effecting systemic change will better society as a whole and, hopefully, reduce the number of instances leading to suits for individual compensation.
As entity liability stands now, only a Scholar Warrior can survive the contortions and convolutions inherent in the current state of the law. In accord with Professor Beermann, the Scholar Warrior has to be an historian of the law, uncovering, evaluating, and reinterpreting 5. The pursuit of the deep pocket can, itself, be for a variety of reasons, including to avoid juror sympathies that will unjustifiably curtail an award against an individual officer or to avoid the harsh outcome of no award where only the individual defendant is sued and the court grants the defendant qualified immunity.
6. 365 U. S. 167 (1961 t2 Further, he aptly points out that the Scholar Warrior must have the insight to know, as well as the flexibility to follow, when the Court is going to apply an individual mindset requirement on a public entity, when tort analysis will prevail, and when the Court will take another approach. 13 Quite appropriately, then, Professor Gerhardt describes an ever-changing three dimensional minefield for the Scholar Warrior to negotiate, never knowing if one step will be her last or will transport her into another dimension of analysis. 14 The Scholar Warrior must be deft of balance, flexible and adaptable.
Professor Blum agrees that the Scholar Warrior has to engage, unwind and apply the "highly complex body of interpretive law" in order to bring (let alone prevail in) a Monell claim. 15 Using high speed chases as an exemplar, the Scholar Warrior must be keen to understand not just nuance and conflict in the law, between the circuits and within the Court's determinations, but also true confusion to which the Court itself appears blind or ignorant. 16 The Scholar Warrior must be part visionary.
In addition to these impediments, the Scholar Warrior must be ready for a judge who, as Judge Hamilton states, thinks "Monell claims should be litigated and tried less often. T 17 While every civil rights lawyer must evaluate her case to the utmost degree possible, this may not adequately prepare the case for the new roadblocks that may arise in the form of "institutional biases-or perhaps 'predispositions"' including the assumption that the pleadings are weak, that the "claims should have little practical significance" in most cases, and that the judge may desire to have only the best of Scholar Warriors appear to litigate the claims. 18 Underlying these assumptions, Judge Hamilton asserts that the primary motivations for Monell claims lie in financial gain and not in societal change; thus indemnification, bifurcation, and issue preclusion will be essential judicial tools toward maintaining judicial control over Monell. 19 Here, the Scholar Warrior must be a master tactician and strategist.
Mr. Taylor brings our focus squarely to § 1983 suits that are aimed to change an ill-advised, ill-conceived, or ill-managed public entity design that is detrimental to the civil and constitutional rights of the civic population and society as a whole. 20 By definition, a systemic problem is one that the system is incapable or unwilling to acknowledge and/or rectify. Only a court order will commence the process of change. 2 ' Here, the Scholar Warrior valiantly defends the weaker and unrepresented in society while the entire system of the public entity is brought to bear on the litigation. 22 The attitudes of the defendants and their lawyers necessitate the depth and persistence of discovery 17 747, 748-49 (1999) .
21. Some assert that if the compensatory damage award or a series of such awards are significant enough, then the local public entity will start the process of change internally. This approach, however, presumes that local public entities make decisions by adequately considering such fiscal concerns and risks, that segments of local government all have equal bargaining power in this process and that such awards will not be seen, simply, as the cost of doing business. Using law enforcement as one example, this local constituency wields a great deal of power within local government and outside as well. The popular culture's perceptions of law enforcement and the ease with which changes in police rules and practices can be deemed politically sensitive or "pro-crime" changes this balance dramatically and neutralizes any potential influence of this financial impact approach.
22. Here, the simplest example is Mr. Taylor's own dealing with the torture of alleged police killers. Taylor, supra note 20, at 759-63. Absent representation of the alleged and convicted police killers, how else would the subject of police torture of suspects even get raised, let alone be addressed? [Vol. 48:773 tools that result in full battlefield engagement. 2 3 As with all war, the tolls are high in expenses, time, and landscape, the battles are many, the observers scrutinize every strategy and tactic constantly changing their assessments of its correctness, and the participants grow weary in strength but ever stronger in their disdain for the opponent. 2 4 Critical here is that the patterns of police torture and police domestic violence utilized by Mr. Taylor are not localized or isolated by any means.
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At the current pace of splintering in entity liability law, 2 6 the Scholar Warrior may not survive much longer. Thus, reform is necessary now. Most cases involve law enforcement, and the systemic problems in law enforcement nationwide are monumental and growing. Problems exist in the failure to properly and adequately hire and screen, 27 train, 28 monitor, supervise, counsel, and discipline. 29 Further, the law enforcement "Code of Silence" serves not only to make a mockery of the criminal justice system, 30 but also serves as a barrier to internal law enforcement review and reform such that officers with multiple offenses remain in the system and their continued presence sustains the Code. 31 Finally, persistent issues of race, sex, and homophobia-based actions by law enforcement undermine any belief The retrograde approach would eliminate recovery against local public entities or limit such recovery to a finite number of situations. Moneil only supported public entity liability with a "policy statement, ordinance, regulation, or decision officially adopted and promulgated by that body's officers" or a "governmental custom ... so permanent and well settled as to constitute a 'custom or usage' with the force of law." ' 37 In a society where government officials know better than to formalize or reduce such decisions to a form that could be discovered in a paper trail, the likelihood of written policies is very limited. It is also uncertain how the Court would determine "custom or usage" under such a more limited perspective. 38 While the current the standard allows litigation against egregious systemic harms, the potential exists that such systemic harms could be further sheltered from review and correction through litigation. Under this approach, the Scholar Warrior would be even more challenged in attempting to eradicate systemic problems.
Tinkering, perhaps more aptly labeled warping, has led to the current state of the law. In addition to the difficulties in this approach apparent from the presentations by Professors Beermann, Gerhardt, and Blum, several other problem areas exemplify the future of this path. Although § 1983 was enacted because state and local lawmakers and law enforcement officials were not enforcing laws or not enforcing them fairly, 39 a state can now convert local officials into state officials and effectively eliminate local public entity liability for their actions. 40 In addition, the hunt to determine who is a local policymaker must pass through state law. 41 This elevation of state law to its current level of importance is antithetical to the critical, original purpose of § 1983 policymaker); Christina B. Whitman, Government Responsibility For Constitutional Torts, 85 MICH. L. REV. 225, 234-48, 254-57 (1986 to override actions taken "under color of" state law that led to constitutional violations, as opposed to looking for state law approval for those actions prior to a determination of liability. 4 2 The Scholar Warrior has slogged through this field, but may not be able to withstand all the future permutations. 43 One can surmise from the presentations that our Symposium participants favor abandonment of Monell, though not necessarily for the same reasons. 44 According to Professor Beermann, the current state of the law is an incorrect interpretation of the legislative history and the historical context of the passage of § 1983. 45 In his presentation, fairness, judicial efficiency, avoiding needless complications, and the original purpose of the statute all countenance implementation of respondeat superior instead. 46 Professor Gerhardt agrees that the current state is not fair and does not adequately hold an institution responsible where it did not act maliciously but, nevertheless, caused the harm due to its structure, decisionmaking, or gaps in rules or communication. 47 Finally, Mr. Taylor ardently supports respondeat superior. 48 How the Scholar Warrior will fare under this last possibility requires greater attention.
III. THE NEED FOR RESPONDEAT SUPERIOR "PLUS"
Any new paradigm for § 1983 must further the original aims, as articulated in Monroe, and be a viable tool to address and rectify systemic problems. Section 1983 must provide a meaningful, attainable and effective remedy for civil rights violations that emanate from a local public entity. Two other considerations bear mention and are easily incorporated. Local public entities would seek some accounting for the variety of their natures. Further, the courts would manage best with a simple test, particularly one that can be applied without the potential for reinventing Monell and its progeny.
Can respondeat superior alone accomplish all of these goals and address all of these interests? Certainly, respondeat superior is generally consistent with the aims of the statute. 49 Further, in tort litigation, it has proven quite consistent with local public entities of all sizes, shapes, structures, and locations, regardless of decision-makers, financial liquidity, or other concerns that have arisen in § 1983 litigation. 0 Respondeat superior has been a workable judicial tool as well. 51 If there is a shortfall in this test, it is only that it addresses some, but not all, of § 1983's concerns. Civil rights enforcement needs strength, thus and any doctrine used to achieve this goal must, likewise, have "teeth." Respondeat superior needs such "teeth." Past decisions of the Court have eviscerated the Scholar Warrior's ability to use § 1983 to effect systemic change by dramatically limiting standing 52 and eliminating aspects of injunctive relief. 53 Only with the return of these tools can the Scholar Warrior effectively address systemic problems that cause constitutional 13-4:20, 17:51 (1988) (outlining the variety of issues that can be raised by the defendant to respondeat liability).
51. There is no comparable body of articles or opinions criticizing the blossoming cottage litigation, interlocutory appeals, or vexing complications in tort law. Many of the rulings that alter the framework of tort litigation impact in exactly the same way in civil rights litigation. For instance, the recent machinations of Federal Rules of Evidence 702, affect both types of cases insofar as they utilize experts. See Kumho Tire Co. v. Carmichael, 1999 WL 152455 (S. Ct. Mar. 23, 1999 ) (examining the requirements for expert witnesses and their testimony and concluding "that Daubert's general holding-setting forth the trial judge's general 'gatekeeping' obligation-applies not only to testimony based on 'scientific' knowledge, but also to testimony based on 'technical' and 'other specialized' knowledge"). Thus, tort law does not seem to suffer from the same evolutionary forces as civil rights law. However, only limited avenues exist by which the adoption of respondeat superior and the return of meaningful injunctive relief can be had. The Court's history does not predict swift, broad, or effective judicial change in favor of § 1983 becoming a tool for addressing systemic problems. Likewise, the path of economic force, that is obtaining monetary judgments and waiting for the municipality to change its policy as a result, has been tried and failed to lead to effective resolution. 55 Thus, court decisions leave local public entities secure in believing that, in many instances, change is unnecessary and, when necessary, only reactive measures are sufficient.
In its study of the institutional nature of police brutality in this country, Human Rights Watch reached several recommendations for changes in the legal paradigm. 56 These changes include a greater federal government presence and role in investigation and prosecution of police brutality. 57 The federal-level recommendations include changing legal standards, increasing funding to the Civil Rights Division of the Justice Department and legislation implementing the several international agreements, making torture (no matter who commits the act) a federal crime, and conditioning federal law enforcement money on adequate and independent civilian oversight and review commissions. 58 The state-level recommendations include the creation of state offices dedicated to prosecuting police officials who skirt the law, state oversight and investigatory units, and independent local investigatory units with the power of subpoena. 59 change, and the weeding out of bad actors. 60 These systemic changes should be conceived and implemented to remove obstacles to justice and to obtain and maintain public accountability and transparency or visibility. 61 While many law enforcement organizations have advocated the adoption of new or national standards for policing after Supreme Court decisions or without the force necessary for national adoption, 62 perhaps these groups will find greater foresight and reception when positive change is linked with federal financial assistance or other rewards.
This necessitates considerable dedication and effort from Congress and the executive branch. Recently, Congress did enact legislation permitting the Department of Justice to obtain injunctive relief against local public entities for systemic problems. 63 The power of this new statute is evidenced by the Consent Decree entered between the City of Pittsburgh and the Department of Justice in 1997. 64 The extension of this statute to private individuals would effectively overrule Rizzo and Lyons and add the "teeth" needed to address systemic problems. When combined with the Human Rights Watch recommendations, the Scholar Warrior will have the tools necessary and worthy of her task. 63. The text of the statute is as follows: (a) Unlawful conduct It shall be unlawful for any governmental authority, or any agent thereof, or any person acting on behalf of a governmental authority, to engage in a pattern or practice of conduct by law enforcement officers or by officials or employees of any governmental agency with responsibility for the administration of juvenile justice or the incarceration of juveniles that deprives persons of rights, privileges, or immunities secured or protected by the Constitution or laws of the United States.
(b) Civil action by Attorney General Whenever the Attorney General has reasonable cause to believe that a violation of paragraph (1) has occurred, the Attorney General, for or in the name of the United States, may in a civil action obtain appropriate equitable and declaratory relief to eliminate the pattern or practice. 42 U.S.C. § 14,141 (1994 the one who will be most likely to survive any future derivations. She also stands for the limited nature of those who can effectively utilize § 1983 and the problem with the statute being out of reach for many litigators who have equally valid claims addressing local public entity actions. The substitution of respondeat superior for Monell and its progeny is a huge step in the right direction. However, if § 1983 is to be the tool in the civil rights litigator's arsenal for addressing, attacking, and changing systemic problems in local public entities, then any change must include not only respondeat superior, but also the ability to obtain injunctive relief.
The Scholar Warrior represents a key image in this field as one looks to the future application of § 1983. The Scholar Warrior represents balance, "a cohesive approach, organized through the dualities of mental and physical, quiescent and active, refined and coarse" that reflects an equilibrium. 65 This balance is good for the civil rights litigator and the benefits would extend to the legal system and society in which she works.
